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QUESTIONS PRESENTED 


Whether the court below committed reversible error in failing to con- 


duct an adequate, independent inquiry into whether or not statements 


producible under the "Jencks Act" had in fact been made; if made, 


whether or not the statements were in existence at the time of the 
trial; and, if made and not produced by the Government, whether the 


testimony of these witnesses should be stricken. 


whether the court below committed reversible error in refusing the 
request for the production ef grand jury minutes relating to the 
testimony before the grand jury of a juvenile witness who testified 
at the trial as the government's sole eyewitness to the crime and 


as am alleged accomplice. 
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Brief for Appellant 


JURISDICTIONAL STATEMENT 


This appeal is from a final decision of the United States District Court 
for the District of Columbia (Judge Henry Schweinhaut), finding Appellant 
guilty of housebreaking and petit larceny in violation of Title 22, District 
of Columbia Code Sections 1801 and 2201. Jurisdiction was in the District 


Court under Title 11, Section 306, District of Columbia Code (1961 Edition). 


Jurisdiction of this court is founded on Title 28, United States Code, 


Section 1291. 
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STATEMENT OF THE CASE 


Appellant was indicted for housebreaking and larceny. 2/ He and a co- 
defendant, Rass, each of whom was represented by individual court-appointed 
counsel, were tried in the District Court before a jury and found guilty. 
Appellant was sentenced to three to ten years for housebreaking and one year 


for petit larceny, the sentences to run concurrently (J.A. 32). On October 12, 


1962, this court granted ‘Appellant leave to appeal in forma pauperis. 


The facts pertinent to this appeal may be summarized as follows: 

Alphonzo Lancaster testified that on the afternoon of February 14, 1962, 
he noticed that his apartment at 1430 Belmont Street, N. W., Washington, D.C., 
had been broken into. He called the police department and several policemen 
came to his apartment and interviewed him. (J.A. 3,6). 

Later in the evening of February 14, two persons referred to as "female 
impersonators” informed Lancaster that they knew who had broken into the 
apartment (J.A. 3-4, 8-10). Lancaster called the police a second time and 
about midnight 2 detective responded to his call (J.A. 9). 2/ the "female 
impersonators” gave the police Appellant's name and address. Lancaster testi- 
fied that the informants gave their own names to him and to the police and 
that one of them stated he had been a "lookout" during the alleged house- 
breaking (J.A. 8-10). Detective Fury, a prosecution witness, testified to 
T7 The court below held as a matter of law that grand larceny had not been 

proved because there was a reasonable doubt whether the articles stolen 


were worth $100; therefore, the jury was instructed to treat the second 
count in the indictment as petit larceny (J.A. 28). 


2/ Lancaster gave the detective’s name as “Jones” (J.A. 9-10), Detective Fury 

testified that it was he who answered the call while his partner, Detective 
Jones, waited in the squad car the entire time Fury was in Lancaster's 
apartment (JeAe 11-12). 
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the contrary, that they had refused to give him their names and that no mention 
was made of one being a “lookout” during the alleged housebreaking (JA. 12,15). 
They were not called to testify at the trial. 

Upon cross-examination, complainant Lancaster was somewhat vague as to 
whether or not the Beticenen who responded to his first call on the afternoon 
of February 14 had taken notes of their interview with him. As the court 
characterized his testimony, it was "somewhat equivocal” on the point but 
"basically he said he supposed that they took notes or some notes . L - He 
said that he told the police what happened and what he lost and that be assumes 
they took some notes" (J.A. 5). None of the officers who interviewed Lancaster 
in the afternoon of February 14 appeared at the trial. Detective Fury, who 
responded to the second call in the evening, testified that "The main report 
was taken by the scout car man. They were the first ones. They were called 
earlier in the day by Mr. Lancaster, when Mr. Lancaster reported nig apart- 


ment was broken into. This is usual procedure . . ."(J.A- 14). 


Counsel for co-defendant Ross asked to see the notes of Lancaster's first 


report to the police before proceeding with his cross-examination of Lancaster. 
The court replied that "You can recall him at a later time"(J.A. 7-8). The 
government attorney subsequently stated that there were "rough notes" made in 
this case and counsel for Ross asked the court to examine them "to asternine 
whether they constitute a statement" under the "Jencks statute"(JeA. 11). So 


| 

far as the record shows, this request was not complied with by the court. 3/ 

37 The colloquy on this point was as follows: 

se "Mr, Messerman(Counsel for Ross]: Were there rough notes made in this case? 
Mr. Moore[Government counsel]: Yes. 
Mr. Messerman: In that case I would ask that you [the court] examine them 
to determine whether they constitute a statement. 
The Court: We'll find that out now in a few minutes. 
Mr. Moore: I'll call the officer now. 
The Court: There isn't anything that I can do about it now.” (J.A. 11). 


Detective Fury testified that he had made notes of his own conversation 
with Lancaster (which was in response to the second call from Lancaster); that 
he took notes of “just a few things” when he interviewed him. He responded to 
the question "Do you have the notes with you now?" by stating: "No, I don't 
have full notes; I took just notes on that book; notes, just what I wanted --" 
(J.A. 18%). Subsequently, Fury testified that "I made a statement of facts. I 
made out lineup sheets. I did the followup work on this case” (J.A. 16). 
Counsel for Ross asked for the production of the statement of facts and what- 
ever report Detective Fury had made, and the government attorney furnished 
him a copy of Fury’s "written report.” A short recess was taken to allow 
counsel to examine it (JA. 17). The record does not contain any further 
reference to statements made by Lancaster to the police. 

Ray Lee Mitchell, 17 years of age, testified for the prosecution that 
he, together with the Appellant,Ross,and two other men, went to the Belmont 
Street apartment; that Appellant, Ross, and one of the other two men entered 
while Mitchell and the remaining man waited outside; that Appellant emerged 
carrying a camera and record player and Ross came out carrying a coat and 


that the five men returned to Appellant's room with these items (Tr. 135, 


136, 143). xf Subsequently, the police found at Appellant’s room a camera 


and carrying case, a pair of slippers, and a clock radio that matched the 


description of articles taken from Lancaster's apartment. 


G7 the references, and those in footnote 23 » infra, are to the original 
transcript. They do not appear in the Joint Appendix. 


“Se 


Mitchell denied that he had been a "lookout" at the Belmont Street 


apartment (J.A. 20). Detective Fury testified, however, that Mitchell had 


told him that he was the "lookout"(J.A. 13). 

Mitchell testified that he had talked to police at precinct headquarters 
on the night of February 14 and that an officer, whom he identified as Detect- 
ive Fury, had taken notes in writing of what Mitchell had said. ‘Mitchell 
testified further that the writings were read back to him. He could not 
recollect whether he had said they were correct, but he "might have said it" 
(JA. 20). 

Detective Fury stated that "There were no written notes taken on any- 
body" and "I think what Ray Lee Mitchell is referring to is the statement 
of facts and the lineup sheet . . ." which was made up on each defendant 
(J.A. 21). In his testimony on the previous day of the trial, however, 
‘Detective Fury had stated "I didn't take any statements. I believe a state- 
ment was obtained from him [Mitchell] but I don't know who it was personally 
took it from him" (J.A. 18). Detective Jones, who was Fury's partner on the 
night of February 14, was not at the trial, having left Washington on leave 
(J.A. 18). i 

Counsel for Ross moved for the production of Mitchell's statement to 
the police (J.A. 21). Counsel for the government offered to tender a resume 
of Mitchell's testimony before the grand jury and stated "This is the only 
statement that I have"(J.A..22-23). Counsel for Ross rejected this offer 
and asked the court that "in the event the notes are not available and they 
were made that this witness's testimony be struck unless the Government can 


offer some explanation" (J.A. 23). The court denied the motion (J.A. 23). 
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The court noted that a resume of the kind offered by government counsel 


was practically meaningless since it had been prepared by someone in the 


District Attorney's office for the benefit and use of whoever presented the 


matter to the grand jury and was not a record of the proceedings before the 
grand jury. Thereupon, counsel for Ross, after eliciting from Mitchell an 

acknowledgement that he had testified before the grand jury on one occasion, 
moved for production of the grand jury minutes relating to Mitchell's testi- 


mony. The motion was denied (J.A. 23). 
STATUTE AND RULE INVOLVED 


Tl Stat. 595, 18 U.S.C, 3500: Demands for production of statements and 


reports of witnesses: 


(a) In any criminal prosecution brought by the United States, no 
statement or report in the possession of the United States which was 
made by a Government witness or prospective Government witness (other 
than the defendant) to an agent of the Government shall be the subject 
of subpena, discovery, or inspection until said witness has testified 
on direct examination in the trial of the case. 


(b) After a witness called by the United States has testified on 
direct examination, the court shall, on motion of the defendant, order 
the United States to produce any statement (as hereinafter defined) 

of the witness in the possession of the United States which relates 
to the subject matter as to which the witness has testified. If the 
entire contents of any such statement relate to the subject matter 

of the testimony of the witness, the court shall order it to be 
delivered directly to the defendant for his examination and use. 


(c) If the United States claims that any statement ordered to be pro- 
duced under this section contains matter which does not relate to the 
subject matter of the testimony of the witness, the court shall order 
the United States to deliver such statement for the inspection of the 
court in camera. Upon such delivery the court shall excise the portions 
of such statement which do not relate to the subject matter of the testi- 
mony of the witness. With such material excised, the court shall then 
direct delivery of such statement to the defendant for his use. If, pure 
suant to such procedure, any portion of such statement is withheld from 
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the defendant and the defendant objects to such withholding, and the 
trial is continued to an adjudication of the guilt of the defendant, the 
entire text of such statement shall be preserved by the United States 
and, in the event the defendant appeals, shall be made available to the 
appellate court for the purpose of determining the correctness of the 
ruling of the trial judge. Whenever any statement is delivered to a 
defendant pursuant to this section, the court in its discretion, upon 
application of said defendant, may recess proceedings in the trial for 
such time as it may determine to be reasonably required for the exam- 
ination of such statement by said defendant and his preparation for its 
use in the trial. 


(d) If the United States elects not to comply with an order of the 
court under paragraph (b) or (c) hereof to deliver to the defendant any 
such statement, or such portion thereof as the court may direct, the 
court shall strike from the record the testimony of the witness, and 
the trial shall proceed unless the court in its discretion shall deter- 
mine that the interests of justice require that a mistrial ibe declared. 


| 
(e) The term "statement", as used in subsections (b), (c), and (d) of 
this section in relation to any witness called by the United States, 
means - 


(1) a written statement made by said witness and signed or 


otherwise adopted or approved by him; or 

(2) a stenographic, mechanical, electrical, or other recording, 
or a transcription thereof, which is a substantially verbatim 
recital of an oral statement made by said witness to an agent 

of the Government and recorded contemporaneously with the making 
of such oral statement. Added Pub.L. 85-269, Sept. 2, 1957, 

71 Stat. 595. 


Rule 6(e) of the Federal Rules of Criminal Procedure, 18 UsS.Cet 


(e) Secrecy of Proceedings and Disclosure. Disclosure of matters 
occurring before the grand jury other than its deliberations and the 
vote of any juror may be made to the attorneys for the government for 
use in the performance of their duties. Otherwise a juror, attorney, 
interpreter or stenographer may disclose matters occurring before a 
grand jury only when so directed by the court preliminarily to or in 
connection with a judicial proceeding or when permitted by| the court 
at the request of the defendant upon a showing that grounds may exist 
for a motion to dismiss the indictment because of matters occurring 
before the grand jury. No obligation of secrecy may be imposed upon 
any person except in accordance with this rule. The court) may direct 
that an indictment shall be kept secret until the defendant is in 
custody or has given bail, and in that event the clerk shall seal the 
indictment and no person shall disclose the finding of the indictment 
except when necessary for the issuance and execution of a warrant or 
summons. 


STATEMENT OF POINTS 


The court below committed reversible error in its ruling on Appellant's 
motions to produce statements made by government witnesses to the police. 
The court below committed reversible error in refusing to allow pro- 


duction of a government witness’ testimony before the grand jury. 
SUMMARY OF ARGUMENT 


The rulings below on the request for "Jencks Act" statements were 
erroneous. Under Campbell v. United States, 365 U.S. 85 (1961) a suffi- 
cient prima facie showing had been made to require at least a hearing 
on whether statements producible under the "Jencks Act" had in fact 
been made; if so, whether they were then in existence; and, if not, 
whether an adequate explanation for their non-existence was available. 
The trial court's failure to fully explore the existence or non- 
existence of producible statements after testimony by government 
witnesses had indicated they were made constitutes reversible error. 
The trial court abused its discretion in refusing access to the grand 
jury testimony of Ray Lee Mitchell, a government witness at the trial. 
In view of the crucial nature of Mitchell's role as a witness, and the 
suspicious contradictions between his testimony and that of another 


government witness, sound discretion should have dictated that the 


trial court undertake at least an in camera inspection of the grand 


jury testimony to determine whether Mitchell had testified in a manner 


inconsistent with his testimony at the trial. 


I. 
The Court Below Committed Reversible Error in its Rulings on 
Appellant's Motions to Produce Statements Made by Soe 


ment Witnesses to the Police 


We submit that in two significant instances during the trial below the 
| 


court failed to make proper rulings under the so-called "Jencks Act", 71 Stat. 


575, 18 U.S.C. 3500, supra. Counsel for Appellant's co-defendant =) asked that 


statements which appear to have been made to police officers by government 
witnesses be produced for the purposes of impeachment. The requests were 
denied = the denial was explicit in one instance and can fairly be inferred 
in the other - without eneroate voir dire inquiry into the existence of the 
alleged statements or satisfactory determinations of whether or not the 
statements met the requirements for production under the Act. : 

The point was first presented while counsel was cross-examining the 


complainant Lancaster. The witness stated that he had given details of the 
| 


alleged crime to the police when they responded to his call on the afternoon 


of February 14, 1962. Although he was vague at first and nee notes 
ug 


37 The fact that the request for the production of the statements was made 
by the court-appointed counsel for the co-defendant and not ‘by counsel for 
Appellant is not important. The purpose of a requirement that objections 
be properly reserved in the lower court is to allow the trial court oppor- 
tunity to correct error. Thus when, as here, attention of the trial court © 
was drawn to a particular point, the notice requirement has | been met, even 
in the absence of exceptions by the particular defendant seeking review. 
Cf. Verro v. United States, 95 F.2d 505 (3rd. Cir. 1938); United States v. 
Lefkowitz, 264 F.2d 310 (2nd Cir. 1960). In the absence of a disclaimer 
by Appellant's counsel at the trial, it should be assumed that he joined 
in the request of counsel for co-defendant who took the laboring oar in 
the cross-examination of government witnesses. 
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had been taken as he was talking, he responded more firmly to the question 

"Did you see him [police officer] take any notes while you were speaking to 
him?" by stating "I would say he was writing, yes." &/ me government attorney 
conceded "rough notes" had been made. 7/ Counsel asked "to see those notes 
before I proceed with the examination or have some assurance that . . ." and the 
court stated: "You can recall him later.” 8/ 

The court presumably deferred its ruling on counsel's request until it 
could have the benefit of testimony by the police officers who had spoken with 
Lancaster. However, the only police officer who was called to testify was 
Detective Fury, who had admittedly not entered the case until the second call 
from Lancaster on the night of February i4. Detective Fury stated that the 


report of the crine (which he described variously as "main report", "pre- 


liminary report" and "original report™) had been made to other officers (whose 
“28 


names he did not know) and that he had done the "follow-up" work. 2/ The 


officer or officers who first interviewed Lancaster never appeared as wit- 
nesses, nor were they even identified at the trial. 
A "Jencks Act" request was also made with respect to government witness 


Mitchell. He testified that his oral recital at precinct headquarters had 


been taken down in written form by a police officer, and read back to him. 20/ 


The court ruled that if such a written statement was taken from Mitchell, counsel 


could have it when he’ finished with the witness, if it was available. l/ 


6/ JA. &-5. 
T/ 3.A. il. 
B/ J.A. 8. 

S/ J.A. 18-15. 
10/ J.A. 20-21. 
Tiy J.A. 22. 
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The government attorney stated that he did not have any such statement and 


Detective Fury, who had been named by Mitchell as the officer to whom he had 
made the statement, stated that there were no written notes taken "on anybody." 22/ 
This was in direct contradiction to Fury'’s earlier testimony that he believed a 
statement had been obtained from Mitchell but that he did not “ who had taken 
it. Counsel requested the court, in the event notes had indeed been made and 
were not then available, to strike Mitchell's testimony unless the prosecution 
could offer some explanation. 23/ The court denied the motion sumarily. 

In both instances, the demands made by the defense for "Jencks" statements 
were made after the direct testimony of the government witnesses and were pre- 
ceded by adequate showings that writings had been made by officers of the 
government which (a) dealt with the subject matter of the witnesses’ direct 

examinations; and (b) were within the definitions of "statement" under sub- 
section (e) of 18 U.S.C. 3500, supra. 

Assuming that notes were taken by the police as Lancaster was reporting 
the housebreaking and larceny to them, they would be a "contemporaneous 
recording", and if they showed a "substantially verbatim" recital of the 
complainant's statement, then no approval of the notes by Lancaster was needed. 
Under these circumstances, it is well established that the defense is entitied 


to the production of the notes on demand for purposes of impeachment. 14/ 


J.A. 21. 

J.A. 23. | 

epee vs United States, 365 U.S. 85 (1961); =e v.| United States ,303 
. (1st Cir. ,l002)3 Bary v. United States, 72d 55 (l0th Cire, 

1961). | 
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The cross-examination of witness Mitchell showed that he had made an oral 
statement to the rolice which was reduced to writing by a police officer, read 
back to Mitchell, and apparently approved, at least tacitly, by him. That 
being so, the defense was entitled to the production of the notes which con- 


tained Mitchell's statement or a proper finding by the court that the notes 


were either never in existence or had properly been destroyed. 15/ 


The foundation which was laid by the defense for the production of 
Lancaster's and Mitchell's statements was as complete as was reasonably 
possible. The court should have either ordered production in accordance 
with the requests or, if it doubted the existence of “statements” to which 
the defense was entitied, it should have conducted a more adequate inquiry 
into their existence and contents than was dene in this case. 

In Palermo v. United States, 360 U.S. 343 (1959), the Supreme Court 
approved the practice of having the government submit the writings to the 
trial judge for an in camera determination of whether they are statements 
within the terms of the Act. In the event the court is unable to make a 
determination from the document itself, it should obtain further information. 
And, as the court noted in Campbell v. United States, 365 U.S. 85,92 (1961), 
157 The statement need not be written by the witness himself, but may be 

written by someone else and later approved by the witness. It is also 
clear that the "contemporaneous recording” and "substantially verbatim” 
requirements of subsection (e) (2) do not apply to subsection (e) (1) 


of Title 18 U.S.C. 3500. See Campbell v. United States, 365 U.S. 85 
(1961). ee RS 

“after a witness called by the United States has testified on direct 
examination" (which are the words used in the Act), the defense is 
entitled to production of statements made by the witness to the govern- 
ment. The District Court erred in deferring the production of Lancaster's 
statement and in ruling that the statement of Mitchell would be produced 
"when you [co-counsel for defense] finish with the witness [Mitchell]...." 
(JA. 21). 
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this further information should be taken as extrinsic evidence in a hearing 


outside of the presence of the jury; such a hearing should not be an adversary 
| 


proceeding, but simply an aid to the judge in determining his responsibilities 
16/ | 

| 
Thus, the existence vel non of the statements of Lancaster and Mitchell 


under the statute. 


and the consequences of a wrongful or negligent disposal before trial should 


have been much more fully explored by the court than was done below. The 


District Court's denial of defense counsel's request for a hearing is reversible 


error. 27/ in commenting on an analogous situation in Campbell, the Supreme 
Court said the cross-examination of the government's witness "had shown a 

| 
prima facie case of [petitioner’s] entitlement to a statement and, at least, 


the judge should have required the government to come forward with evidence 


to answer that case." 18/ 


The government's attempt to rebut the prima facie case made on cross- 
examination of the government's witnesses was flimsy. It relied, so far as 
Mitchell's statement was concerned, on the denial referred to above by 
Detective Fury - which was contradicted by the witness Mitchell as well as 
by Fury's earlier testimony - and a statement by the prosecutor that he had 
no statement. The failure to produce the notes made by the police when they 


first interviewed Lancaster was even less adequately explained. 


Se cEEEEEEEEneee 


"Plainly enough, this was a proper, even a required proceeding in the 
circumstances [where the need for production did not appear on the 
face of the statement)", 365 U.S. 85, 92 (1961). (Underscoring supplied). 


| 
17/ See United States v. Accardo, 298 F.2d 133 at 138 (7th Cir., 1962); 
— ary v. United States, 292 Fe2d 53 (10th Cir., 1961); United States v. 
McKeever, 271 F.2d 009 (2nd Cir., 1959). 


18/ Campbell, supra, at page 96. 
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As the court in Ogden v. United States, 303 F.2d 724, 737 (9th Cir., 1962) 


. 


said: "In the presence of 2 prima facie showing of the prior existence of a 
producible statement, it was ... error for the Court to deny the defendant's 
demand for further inquiry on the basis of the government's unsupported 
assertion that the notes were not available." The instances in which a hearing 
is required were well summarized in the Ogden case as follows: 


A hearing to receive extrinsic evidence may be required to determine: 
Whether a particular paper is 2 "statement" (Campbell v. United States, 
supra; Palermo v. United States, 360 U.S. 343, 354-355, 79 S.Ct. 1217, 

3 L.Ed.2d 1287 (1959); United States v. Thomas, 282 F.2d 191, 194 

(24 Cir. 1960) and cases cited; United States v. Tomaiolo, 280 F.2d 411, 
413 (2d Cir. 1960)); whether (where the record is not clear) statements 
exist in addition to those produced by the government (United States v. 
Chrisos, supra, 291 F.2d at 528); whether a statement once in existence 
is still in the possession of the government or has been destroyed. 
Killian v. United States, 368 U.S. 231, 240-241 (1961). In some cir- 
cumstances it may be the duty of the court to call the agent even in 

the absence of a demand by defense counsel. United States v. Annunziato, 
283 F.2d 373, 382 (2d Cir. 1961), cert. Denied 368 U.S. 919, 82 S.Ct. 240, 
7 L.Ed. 2d 134. 


It is apparent, we submit, that the proper procedure for the trial court 
to have followed in the instant case would have been to hold a hearing outside 
of the presence of the jury to determine: (a) whether or not producible state- 
ments had in fact been made; (b) if made, whether or not they were in existence 
at the time of the trial; and (c) if made and not produced, whether the govern- 


ment’s witnesses’ testimony should have been stricken. The witnesses which 


the court might have called to testify at such a hearing 19/ presumably would 


have included, at the very least, the officers who responded to Lancaster's 


first call on February 14, 1962, as well as Detective Jones, who apparently 


137 The Campbell case, supra, makes it clear that since the hearing is not in 
the nature of an adversary proceeding, the defendants should not be saddled 
with the burden of calling gevernment agents as “their witnesses." The 
Act implies the duty of the judge to administer the statute in such a way 

as to decide between the directly opposed interests protected by the 
statute. See 365 U.S. 85, 95. 
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had a major role in the arrest and interrogation of the defendants. Certainly, 
the government could have assured the availability of these witnesses for a 
hearing. 

Since the errors committed by the trial court substantially affected 
rights secured to petitioner under the "Jencks Act," it is submitted that 
reversible error was committed and that this case should be remanded to the 
District Court to vacate the judgment of conviction and to hold a hearing in 


accordance with the Supreme Court-approved procedures outlined above. 


II. 
The Court Below Committed Reversible Error in Refusing 
to Allow Production of a Government Witness' Testimony 
Before the Grand Jury 


It is now well established that the secrecy which historically surrounded 


grand jury proceedings should be broken in the trial court's sound discretion 


when the needs of justice require it. United States v. Proctor & Gamble, 


356 U.S. 677 (1958), and Pittsburgh Plate Glass Company v- United States, 
360 U.S. 395 (1959), establish that a valid reason for seeking production 
of grand jury minutes is impeachment of a witness at the trial who also 
testified before the grand jury. Since, in the instant case, the testimony 
of Mitchell which was sought to be impeached was of major importance, and 
the defense had no other effective means for impeachment, we submit that 
the requisite showing of a particularized need was met and the trial court, 
in the exercise of a sound discretion, should have ordered production of the 


grand jury minutes. 
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The record does not clearly reveal whether, in denying the request for 
the grand jury minutes, the court was exercising its discretion as distinguished 
fron applying an outworn rule of obdurate secrecy. The denial of the motion 
was summary and was not accompanied by any explanatory comments. But even 
assuming agruendo that the denial of counsel's motion represented an exercise 
of discretion on the part of the trial court, it is our position that, under 
the circumstances of this case, the denial of access to grand jury minutes was 
an abuse of discretion. 

This court held that discretion was abused when access to grand jury 
testimony was denied in a situation where "The prosecution's case rested 
largely upon the testimony of a sole, key eyewitness” to the crime, whose 
grand jury testimony was sought in order to determine whether or not there 


were inconsistencies with the testimony at the trial. DeBinder v. United 


States, 110 U.S. App. D.C. 244, 292 F.2d 737 (1961). More recently, this © 


court remanded for an in camera inspection of grand jury testimony when 
only one witness had been presented by the prosecution, his testimony had 
not been otherwise corroborated, and his testimony was contradicted by the 
defense. Gordan v. United States, 112 U.S. App. D.C. 33, 299 F.2d 117 (1962). 
In the instant case, Mitchell was the only eyewitness to the crime pro- 
duced by the government. The two "female impersonators" who, according to 
testimony of the complainant, 20/ +o1d the police they were present when the 
crime was committed and identified themselves,did not appear as witnesses. 
Detective Fury testified, contrary to the complainant, that they had refused 


to divulge their names and he had made no effort to obtaim them. 21/ 


27 5. A. 8. 
21/ Je A. 12, 15. 
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In any event, they were not called to testify against Appellant. 22/ 

Apart from Appellant's dubious admissions to Detective Fury when he was 
arrested, 23/ and discounting the importance of the fact that the stolen 
articles were found in an apartment rented in Appellant's name but inhabited 
also be a number of transient people, including the "female SEpera CDSE OCS 24/ 
Mitchell was the sole link between Appellant and the alleged crime. The 
record below suggests the possibility of serious inconsistencies between 
Mitchell's grand jury testimony and his testimony at the trial. Mitchell 
denied that he told police he acted as a "lookout" when the erreel was com= 
mitted; he also, in effect, denied that he was a wilful participant in the 
crime, 25/ Nevertheless, he was charged with the same offense as Appellant 
and turned over to the Juvenile authorities; Detective Fury testified that 


26/ 


Mitchell had admitted being a "lookout". Adequate means with which 


defense counsel could impeach Mitchell were not readily available. As noted 


above, the other two alleged eyewitnesses were absent from the trial; 


227 Nevertheless, the court asked Detective Fury what the "fenale aasetbonatores 
had told him (J.A. 15). Although the jury was instructed to disregard Fury's 
answer as hearsay, it is doubtful whether the prejudicial effect of the 
hearsay was eliminated. 


There is some conflict in the testimony as to Appellant's reaction to 
the accusations made by the police officer at the time of the arrest. 
Detective Fury testified that when he accused appettent of being a 
housebreaker, the latter said, "I don't know what you're talking 
about." (Tr. 47), Thereafter, however, according to Fury, Appellant 
said that "One boy, Mitchell’. . . took part in the housebreaking with 
him, but the other three had no part in it (Tr. 88) and that"... 

the slippers were all part of the items that came out of 1430 Belmont 
Street, Northwest" (Tr. 89). Fury also testified that Appellant stated 
at precinct headquarters: "I may as well get everything straight eee 
There were five of US, but you haven't got the right five . . . myself 
and that boy sitting in the chair right over there Cpotnt ine to Mitchell)" 
(Tr. 50). 

JA. 13, 15. 

JoAe 20. 

JA. 13. 
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statements which Mitchell may have given Juvenile authorities were unavailable 
to Appellant; and the court denied requests for access to Mitchell's state- 
ments to the police. As a result, Mitchell, whose testimony as an accomplice 
would normally be viewed with suspicion, went unimpeached at the trial. 
Appellant was powerless to cross-examine him as effectively as he might have 
done. 

Although the trial judge was required to consider inconsistencies in 
Mitchell's testimony and the other special factors as part of the foundation 
laid by the defense in an effort to obtain access to Mitchell's grand jury 
testimony, we doubt that his denial of the motion was predicated on an 
evaluation of these factors. We submit, therefore, that it cannot be said 
to represent the exercise of a sound discretion. On the contrary, it was 
an abuse of discretion under Rule 6(e) of the Federal Rules of Criminal 
Procedure, 18 U.S.C., for the trial judge not to have at least inspected 
the grand jury testimony of Mitchell in camera to determine whether or 
not there were any inconsistencies with his testimony at the trial. arf 
If the inspection had revealed inconsistencies, the transcript should 


have been given to defense counsel for use in impeachment. 


——— TS 


27/ In the DeBinder case, supra, this court ordered the grand jury testimony 


of the complaining witness to be made available to defense counsel without 
an in camera inspection by the trial court. 
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CONCLUSION 


| 
The judgment of conviction should be vacated and the case remanded to 
the District Court for hearings on the two "Jencks Act" requests and for proper 


disposition of the request for production of the grand jury testimony of the 


government's eyewitness. 


Respectfully submitted, 


Ashlee 


Pierson, Ball & Dowd 
1000 Ring Building 
Washington 6, D. C. 


Counsel for Appellant 
y pporntment or t Court 


January 10, 1963 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17445 


Avucustus Bowser, APPELLANT 
Vv. 
Unrrep SraTes or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 6, 1962, appellant and his co-defendants, John R. 
Sadler and Ronnie B. Ross, were indicted for violation of 22 
D.C. Code 1801 and 2201 (housebreaking and larceny). Appel- 
lant and his co-defendant, Ross, were tried before a jury and on 
May 2, 1962, they were found guilty as indicted? (Criminal 
No. 243-62). By judgment and commitment filed June 11, 
1962, appellant was sentenced to serve three to ten years im- 
prisonment on Count 1 (housebreaking) and one year impris- 
onment on Count 2 (larceny), the sentences to run concur- 
rently. On June 15, 1962, appellant filed a motion in District 
Court for leave to appeal in forma pauperis. This motion was 
denied as frivolous on July 2, 1962. On July 17, 1962, appel- 

* Defendant Ronnie B. Ross has not taken an appeal from his conviction. 
On April 26, 1962, John R. Sadler was committed to St. Elizabeth's Hospital 
for 90 days for a menta) examination. On July 22, 1962, Sadler was certi- 
fied competent to stand trial. On Octoder 11, 1942, the indictment against 
Sadler wax dismissed upon motion by the Government. (Docket Entries 
Cr, No. 234-62). 
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lant filed a motion in this Court for leave to appeal in forma 
pauperis. This motion was granted on October 12, 1962 and 
the instant appeal followed. 


A. Events preceding trial 


On February 14, 1962, Mr. Alphonzo W. Lancaster returned 
to his apartment at 1430 Belmont Street, N.W., Washington, 
D.C.., at approximately 4:00 PM. When he arrived Mr. Lan- 
caster found the lock on the door had been broken and that 
several items had been removed from the apartment (Tr. 4). 
The Metropolitan Police had already arrived on the scene 
(J.A. 3). Lancaster informed the officers of what had been 
taken from his apartment (J-A-6). 

Later that same evening Mr. Lancaster was visited by two 
persons who he described as female impersonators. As aresult 
of the information he acquired in the course of his conversation 
with these two men, Mr. Lancaster summoned the police to his 
apartment (J.A. 4). Detective Alexander P. Fury responded 
to Mr. Lancaster’s call. Fury spoke with Mr. Lancaster and 
the “two female impersonators” and then proceeded to the 
Dunbar Hotel (J.A. 13). He was admitted to appellant’s hotel 
apartment by appellant. (Tr. 46, 47.) There were four per- 
sons other than appellant in the apartment. Fury noticed 
that several of the items which were reported stolen from Mr. 
Lancaster were lying about the apartment. Appellant, the 
stolen property, and the four other persons who were in the 
apartment were taken to police headquarters (Tr. 47-48). 

At the police precinct, appellant informed Detective Fury 
that there were five persons involved in the housebreaking but 
that Fury did not have the right five. Appellant stated that 
he and Ray Lee Mitchell, a 17 year old juvenile, were involved 
in the crime and that Mitchell could give him the names and 
addresses of the three other accomplices (Tr. 50-52). Mitchell 
furnished the names and addresses of these persons. There- 
upon, the police released the three other persons who were 
present in appellant’s apartment at the time he was arrested 
(Tr. 50, 52). Mitchell was turned over to the juvenile au- 
thorities (J.A. 13) and on February 17, 1962, co-defendants 
John R. Sadler and Ronnie B. Ross were arrested. 
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B. Proceedings at trial 


On April 30, 1962, appellant and his co-defendant Ronnie B. 
Ross were brought to trial. Each of the defendants was rep- 
resented by separate counsel.? Alphonzo Lancaster was called 
as & government witness, and during cross-examination was 
asked by co-defendant’s counsel whether he had given any 
statement to the police which was submitted to him for his ap- 
proval. Lancaster was also asked whether, while he was giv- 
ing a statement to the police, the police officer was taking down 
what he was saying. Lancaster stated that no statement was 
submitted to him for his approval and that no notes were taken. 
(J.A. 4.) However, on further cross-examination Lancaster 
stated that he imagined that some notes had been taken but 
that he did not know for sure (J.A. 5). At this point co- 
defendant’s counsel moved for production of the notes. The 
trial court concluded that counsel had failed to establish that 
the witness had made a “statement” (J.A. 6)—obviously mean- 
ing one as defined in 18 U.S.C. § 3500(e). 

Co-defendant’s counsel proceeded to question Lancaster fur- 
ther, asking him if when the police arrived at his apartment 
the second time, he made any statement to them; and if so, did 
the police officer write it down. Lancaster said he reported his 
losses to the detective and “imagine[d]” the detective took 
“notes.” He further stated, “I don’t believe I paid too much 
attention to it” (J.A. 7). Ross’ counsel thereupon moved for 
production of these notes. The court was again not satisfied 
that such notes were in existence, but informed Ross’ counsel 
that if existence of such notes became apparent (from police 
testimony) they would be made available to him (J.A 7), and 
the witness could be recalled (J.A. 8). 

Detective Alexander P. Fury testified that he was the of- 
ficer who responded to Mr. Lancaster's call. He stated that 
he had taken notes of the conversation between himself and 
Lancaster. However, he said that these were not detailed 
notes and that he did not take down everything that Lancaster 
had said. (J.A.14.) The reports which Detective Fury made 
at the time were turned over to the defense (J.A. 17). 


*Mr. Ahern represented appellant. Mr. Messerman represented co- 
defendant Roes. 
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Ray Lee Mitchell. the juvenile accomplice to the crime, 
testified on cross-examination that he had not given any writ- 
ten statement to the police, but that he had made an oral 
statement and that notes had been taken. He further testified 
that they had been read back to him and he did not know, 
but he “might have” made some corrections as to their con- 
tent (JA. 20). Mitchell stated that he had reference to & 
conversation he had had with Detective Fury. Upon being 
questioned by the court. Detective Fury stated that Mitchell 
was referring to the “statement of facts and the line-up sheet” 
«hich he prepared, and that no other notes were taken as to 
any statements made by Mitchell (J.A. 21). Co-defendant’s 
counsel moved for the production of this statement and the 
witness’ testimony before the Grand Jury. Both requests were 
denied (JA. 23). 

Appellant's counsel, Mr. Ahern, did not join in any of the 
co-defendant’s counsel's motion for production of documents, 
nor did he make any such demands on his own. 


STATEMENT INVOLVED 
18 US.C. § 3500 provides: 


DEMANDS FOR PRODUCTION OF STATEMENTS AND REPORTS 
OF WITNESSES 


(2) In any criminal prosecution brought by the 
United States, no statement or report in the possession 
of the United States which was made by a Government 
witness or prospective Government witness (other than 
defendant) to an agent of the Government shall be the 
subject of subpena, discovery, or inspection until said 
witness has testified on direct examination in the trial 
of the case- 

(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo- 
tion of the defendant, order the United States to produce 
any statement (as hereinafter defined) of the witness 


* The only interest which Mr. Ahern showed in the availability of any 
statements made by a government witness ix set forth on pages 17 and 15 
of the Joint Appendix. This interest related to an absent government 
witness. 
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in the possession of the United States which relates to 
the subject matter as to which the witness has testified. 
If the entire contents of any such statement relate to 
the subject matter of the testimony of the witness, the 
court shall order it to be delivered directly to the de- 
fendant for his examination and use. 

(c) If the United States claims that any statement 
ordered to be produced under this section contains mat- 
ter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the 
United States to deliver such statement for the inspec- 
tion of the court in camera. Upon such delivery the 
court shall excise the portions of such statement which 
do not relate to the subject matter of the testimony of 
the witness. With such material excised, the court shall 
then direct delivery of such statement to the defendant 
for his use. If, pursuant to such procedure, any por- 
tion of such statement is withheld from the defendant 
and the defendant objects to such withholding, and the 
trial is continued to an adjudication of the guilt of the 
defendant, the entire text of such statement shall be 
preserved by the United States and, in the event the 
defendant appeals, shal] be made available to the appel- 
late court for the purpose of determining the correct- 
ness of the ruling of the trial judge. Whenever any 
statement is delivered to a defendant pursuant to this 
section, the court in its discretion, upon application of 
said defendant may recess proceedings in the trial for 
such time as it may determine to be reasonably re- 
quired for the examination of such statement by said 
defendant and his preparation for its use in the trial. 

(d) If the United States elects not to comply with 
an order of the court under paragraph (b) or (c) 
hereof to deliver to the defendant any such statement, 
or such portion thereof as the court may direct, the 
court shall strike from the record the testimony of the 
witness, and the trial shall proceed unless the court 
in its diseretion shall determine that the interests of 
justice require that a mistrial be declared. 
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(e) The term “statement” as used in subsections (b), 
(c), and (d) of this section in relation to any witness 
called by the United States, means— 

(1) a written statement made by said witness 
and signed or otherwise adopted or approved by 
him; or 

(2) s stenographic, mechanical, electrical, or 
other recording or a transcription thereof, which 
is a substantially verbatim recital of an oral state- 
ment made by said witness to an agent of the 
Government and recorded contemporaneously with 
the making of such oral statement. 


SUMMARY OF ARGUMENT 


Appellant made no demand pursuant to 18 U.S.C. 3500 for 
production of any documents. Therefore he has no stand- 
ing on appeal to challenge the trial court’s refusal to make 
certain documents available. Moreover, appellant’s co- 
defendant failed to make a prima facie showing of the existence 
of the notes which he sought to have produced pursuant to 
18 US.C. 3500. 


The evidence presented did not establish a “particularized 
need” to warrant making available to defense counsel any 
Grand Jury testimony. Therefore, the trial court properly 
denied co-defendant’s motion for production. 


ARGUMENT 
I 


The trial court properly denied co-defendant’s motion under 
18 U.S.C. 3500 for production of certain documents 

During his trial appellant made no demand, pursuant to 18 
US.C. 3500, for the production of any documents. Absent @ 
proper demand, appellant cannot claim that the trial court’s 
failure to make available to the defense certain statements 
made by government witnesses constituted reversible error. 
Campbell v. United States, 365 US. 85 (1961); Palermo v. 
United States, 360 U.S. 343 (1959). See Howard v. United 
States, 108 US. App. D.C. 38, 278 F. 2d 872 (1960). Even 
assuming that appellant has standing to question on appeal the 
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propriety of the trial court’s ruling denying his co-defendant 
(who did not make proper showing to justify production) 
access to certain documents, the record belies any attempt to 
sustain a claim that such a denial constituted prejudicial error. 

Counsel for appellant’s co-defendant made several demands 
for production of certain statements supposedly made by gov- 
ernment witnesses to the Metropolitan Police. The first of 
these demands was made during co-defendant’s cross-examina- 
tion of Alphonzo Lancaster (J.A. 5). Lancaster testified he 
had not given them any formal statement. He was not sure 
whether the police had taken notes on what he had said to them 
(J.A.5). The trial court therefore properly denied co-defend- 
ant’s motion for production of these police notes for want of a 
prima facie showing that such notes existed. Campbell v. 
United States, supra; Palermo v. United States, supra. 

Defense counsel continued to cross-examine Lancaster and 
after establishing that the police were summoned to Lancaster’s 
apartment a second time, that Lancaster had made certain 
statements to the police officers, and that at the time this state- 
ment was made the police officer was probably taking notes, 
counsel then moved for the production of these notes (J.A. 7). 
Because of the equivocal nature of Lancaster’s testimony as to 
whether or not the police officer was in fact taking down what 
he was saying, he trial court was again not satisfied that any 
notes existed ; but he ruled that if notes were in fact shown to 
exist [by police testimony] they would be turned over to de- 
fense counsel (J.A. 7) and reserved co-defendant’s right to re- 
call Lancaster (J.A. 8). 

Detective Alexander Fury was identified as the police officer 
who had made the second visit to Lancaster's apartment. 
Fury testified that he had taken notes of what Lancaster told 
him. He further stated that he did not take notes of 
everything which Mr. Lancaster told him, nor were his notes 
complete or detailed (J.A. 14). Therefore. since Detective 
Fury’s notes could not be said to be a “substantially verbatim” 
recital of Mr. Lancaster's statement, they need not have been 

“While he was on the stand Detective Fury used notes to refresh his 


recollection. These notes were turned over to defense counsel at the be- 
ginning of his cross-examination of the witness (J.A. 14). 
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made available to defense counsel. Campbell v. United States, 
supra; Palmero Vv. United States, supra; Saunders v. United 
States, No. 17,122, decided January 31, 1963; Ogden v. United 
States, 303 F.2d 724 (9th Cir. 1962). 

Appellant's co-defendant’s counsel moved for the production 
of the “statement of facts” and “a report” which Detective 
Fury turned in to police headquarters (J.A. 16). Despite the 
fact that the defense counsel had failed to establish his right 
to such documents.* the United States Attorney made copies 
of these reports available to him (J.A. 17). 

Co-defendant’s counsel also moved for the production of 
notes which were taken during an interview with the govern- 
ment’s witness, Roy Lee Mitchell. These notes were read back 
to Mitchell. (J-A. 20, 21.) Mitchell stated that these notes 
were taken down by Detective Fury. When questioned by 
the trial court as to the existence of these notes Detective Fury 
stated that Mitchell was referring to the preparation of “state- 
ment of facts and line-up sheet which was made up on each de- 
fendant,” and that no other notes were taken by anybody 
(J.A.21). The statement of facts and report made by Detec- 
tive Fury had already been turned over to defense counsel 
(J.-A. 17). Therefore, the trial court properly denied coun- 
sel’s motion for further production of additional documents, 
counsel having again failed to make a prima facie showing 
as to the existence of any additional documents. Campbell v. 
United States, supra. 

The only documents counsel moved to produce which were 
not made available to him were the notes which were sup- 
posedly made by the police officers who first investigated the 
crime. However, defense counsel never made a showing that 
such notes were in existence (J.A. 5) and that these notes sub- 
stantially reflected a verbatim account of the statements made 
by witness Lancaster; nor did he make a specific request for 
the production of these documents. Defense counsel's fail- 
ure to make a prima facie showing as to the existence of these 

* Defense counsel had failed to make a prima facie showing that the 
“statement of fact«” and the “report” which he sought to have produced 
under 18 U.S.C. 2500 was a “substantially verbatim” recital of any state- 


ment made by 2 government witness. Campbell v. United States, supra; 
Palmero v. United States, supra. 


9 


notes and the failure to make a specific demand for them, ren- 
ders frivolous any claim that the trial court’s denial of their 
production was erroneous. Absent any showing as to the ex- 
istence of the notes sought, the trial court was under no obliga- 
tion to hold a hearing to determine whether these alleged notes 
constituted a “statement” within the meaning of the Jencks 
Act. Campbell v. United States, supra; Palermo v. United 
States, supra; Ogden v. United States, supra. 

Moreover, neither appellant nor his co-defendant were in 
any way prejudiced by the denial of the production of the 
alleged notes made by the policemen in the scout car. For as- 
suming the existence of these notes and their producibility 
under the Jencks Act, any such document would have been 
available to defense counsel at the 13th Police Precinct (J.A. 
15). Therefore, the trial court’s refusal to order the production 
was at best harmless error. Rosenberg v. United States, 360 
US. 367 (1959). = 


The trial court properly denied co-defendant’s motion for 
production of grand jury minutes 

Appellant did not join his co-defendant’s motion for pro- 
duction of a transcript of Roy Lee Mitchell’s testimony before 
the Grand Jury, and therefore cannot claim his rights were 
prejudiced by the denial of that motion. Moreover, the trial 
court properly denied co-defendant’s motion for production of 
Grand Jury minutes for counsel had failed to establish a “par- 
ticularized need” for the minutes. The only evidence in the 
record relating to co-defendant’s motion for production of 
Grand Jury minutes is Mitchell's statement that he had testi- 
fied before the Grand Jury. (J.A. 23.) The evidence failed to 
demonstrate the existence of a “particularized need” necessary 
to outweigh the secrecy surrounding the Grand J ury proceed- 
ings and warrant that the Grand Jury minutes be made avail- 
able to defense counsel. No such “particularized need” is 


*If the notes sought were not a “substantially verbatim” recital of a 
statement made by government’s witness Lancaster, but were merely the 
rough notes of a police incidental report, they would not be producible 
to impeach Lancaster. Campdell v. United States, supra; Palermo vy. 
United States, supra; Sanders v. United States, supra; Ogden v. United 
States, aupra. : 
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established when there is ample evidence to support the con- 
viction apart from the witness’ testimony. Pittsburgh Plate 
Glass v. United States, 360 US. 395 (1959); United States v. 
Proctor & Gamble, 356 US. 677 (1958). See Saunders v. 
United States, supra. 

The record is devoid of any indication that Mitchell’s testi- 
mony at trial is inconsistent with the prior testimony which he 
gave to the Grand Jury. Furthermore, Mitchell was not the 
only witness called on behalf of the government. Therefore, 
the trial court was under no obligation to hold an tn camera in- 
spection of the Grand Jury minutes to determine whether they 
should be made available to defense counsel. Simmons v. 
United States, No. 16,805, decided June 7, 1962; Gordan v. 
United States, 112 US. App. D.C. 33, 299 F. 2d 177 (1962); 
DeBinder v. United States, 110 U.S. App. D.C. 244, 294 F. 2d 
737 (1961). 

The disclosure of Grand Jury minutes is committed to the 
discretion of the trial court. Pittsburgh Plate Glass v. United 
States, supra; Jackson v. United States, 111 US. App. D.C. 
353, 297 F. 2d 195 (1961). The record in this case does not 
evidence any abuse of that discretion. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be denied. 
Davi C. ACHESON, 
United States Attorney. 
Franx Q. NEBEKER, 
Barry I. FREeDERICES, 
Assistant United States Attorneys. 
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Violation: 22 D.C.C. 1801, 2201 
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RONNIE B. ROSS 
AUGUSTUS BOWSER 
Defendants 

The Grand Jury charges: 

On or about February 14, 1962, within the District of Columbia, 
John R. Sadler, Ronnie B. Ross and Augustus Bowser entered the 
apartment of Alphonzo W. Lancaster, with intent to steal property of 
another. 
SECOND COUNT: 

On or about February 14, 1962, within the District of Columbia, 
John R. Sadler, Ronnie B. Ross and Augustus Bowser stole the property 
of Alphonzo W.Lancaster and of Bertha White, of the value of about 
$161.00, consisting of the following: one record player of the value of 
$100.00, one coat of the value of $5.00, $30.00 in money, one camera 
and case of the value of $5.00. one pair of slippers of the value of $1.00 
and one radio of the value of $10.00, property of Alphonzo W. Lancaster; 
and one jacket of the value of $10.00, property of Bertha White. 

/s/ David C. Acheson 


Attorney of the United States in 
and for the District of, Columbia 


A TRUE BILL: 


/s/ Alexander T. McHone 
Foreman. 


[ Filed March 30, 1962] 


PLEA OF DEFENDANT 
On this 30th day of March, 1962, the defendants i-John R. Sadler, 
2-Ronnie B. Ross, 3-Augustus Bowser, appearing in proper person and 
by his attorney 1-Wm. T. O'Hara, 2-George Messerman, 3-Thomas 


Ahern, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to each, pleads not guilty thereto. 
The defendants are remanded to the District Jail. 


By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Present Criminal Court # Assignment 


United States Attorney HARRY M. HULL, Clerk 


By Luke Moore By /s/ H.G. Dodd 
Assistant United States Attorney 


P. Mallon 
Official Reporter 


U.S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


U.S.A. Case No. Cr. 243-62 
vs. 
Sadler, et al 4/30 
Summoned the within-named by delivering a true copy of subpoena to: __ 
Name Address How Date 
Isadore Levi 1918 1/2 14th St. N.W. Pers. April 13-62 


/s/ James S.P. McShane 
United States Marshal 


/s/ James F. Palmer 
Deputy 


[Filed November 21, 1962] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA 


RONNIE B. ROSS 
AUGUSTUS BOWSER 


us Criminal Case No. 243-62 
5 
Defendants ) 


Washington, D.C. 
April 30, 1962. 


The above-entitled case came on for trial before the 
HONORABLE HENRY A. SCHWEINHAUT, UNITED STATES DISTRICT 
JUDGE, and a jury, at approximately 11:30 a.m. 

* * * * 
ALPHONZO W. LANCASTER 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 


BY MR. MOORE: 
* * * * * 


Q. And approximately what time did you return home on that day ? 
A. Somewhere after four. 
* * * * x 
THE WITNESS: And when I went in and entered my apartment, 
I was told it had been broken into. Police officers were there at that 


time. 
= * 


BY MR. MOORE: 
Q. Now, did there come a time on February 14th when, you had a 
conversation with some other persons? A. Yes. 
» e * z s 
Q. Where did you have that conversation with these people? 
A. In my apartment. 
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Q. How did they happen to be there? A. Well, after going 
knocking on several doors, they finally got to my place. 

. Were they men or women? A. Men. 
You seem to be in doubt about that? A. Yes. 

. Sir? A. They were men. 
They were men? A. Yes. 
Female impersonators? A. Yes. 

. All right. Now, after having a conversation with these two people, 


you received some information from them, didn't you? Just answer that 


yes or no. A. Yes, I did. 
Q. Did you call the police as a result of that? A. I did. 
* = * * * 
CROSS EXAMINATION 
BY MR. MESSERMAN: 
* * * * * 

Q. Mr. Lancaster, have you spoken to the police or to Mr. Moore 
before regarding this case? 

THE COURT: Before what? 

MR. MESSERMAN: Spoken to the police or Mr. Moore before 
regarding this case. 

THE COURT: Before today ? 

MR. MESSERMAN: Before today, yes. 

THE WITNESS: I never talked to Mr. Moore about it. I have talked 
with the police about it. As far as -- I gave them the details as I saw 
them when they came to my place. 

BY MR. MESSERMAN: 

Q. Did you make a statement to them which they submitted to you 
for your approval? A. I made a statement. They didn't submit any 
statement for my approval. 

Q. When you made the statement, was it recurded by one of the 
policemen? Did he take down what you were saying? A. No. 
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Q. He didn't take down any notes on what you were saying? 
A. At my apartment he took down notes, details. I thought you were 
talking about the statement I made down at Court. 

Q. No, I mean with regard to your discussion with the policemen 


who came out, you gave them details, and you say he took Sas 
A. Limagine they did; I don't know. 
Q. Did you see him take any notes while you were speaking to him ? 


A. I would say he was writing, yes. 

Q. Did you at any time go down to the precinct to make a statement 
to the police? A. No, only to identify my property. : 

Q. But you did in your apartment give to the police the details of 
what occurred, and to the best of your knowledge, notes were taken ? 
A. Yes, I could see what was missing. : 

MR. MESSERMAN: Your Honor, I move for the production of 
that statement. 

THE COURT: His testimony is somewhat equivocal on it but 
basically he said he supposed that they took notes, or took some notes, 
but he never made a statement, and the prosecution is not required to 
produce notes that a policeman made on the scene. 

MR. MESSERMAN: Under Jencks, Your Honor, I pelieve ifa 

statement was made and contemporaneously recorded, the defense is 
entitled to examine it. | 

THE COURT: Yes, but it's not that kind of a situation that you're 
dealing with. He said that he told the police what Sei ota and what he 
lost, and that he assumes they took some notes. 

THE WITNESS: That's right. 

THE COURT: He never made a formal statement, he said, any- 
where. | 

MR. MESSERMAN: Your Honor, I don't believe that it need be 

a formal statement if he made a statement and what he said was 
recorded by the policeman as he made it, I understand that that isa 
statement. | 


6 


THE COURT: Do you have any such notes ? 

MR. MOORE: I have no such statement, and this witness did not 
say he made a statement, Your Honor. 

THE COURT: He never said it was a statement. 

* * * * 
BY MR. MESSERMAN: 

Q. When was this when they came to see you, Mr. Lancaster ? 
A. On the 14th. 

Q. On February 14th? A. That's right. 

Q. Was that in response to your call? A. That's right. 

Q. And when the police came, did you tell them what was missing 
from your apartment? A. As best I could notice what was missing, I 
told them, yes. 

Q. To the best of your knowledge at that time? A. That's correct. 

Q. Did you tell them what time you left your apartment? 

A. Roughly I did; yes, sir. 

Q. Did you tell them approximately what time you came back? 
A. Yes, sir. 

Q. And did they ask you any questions ? A. No, nothing they asked 
me at all. 

Q. They asked you no questions at all on that occasion? A. What 
kind of questions? 

Q. Any questions relating to what might have been taken? Or any 
knowledge you might have? A. Yes, sir; questions were asked. 

Q. Did they ask you whether your door had been locked, or 
whether anyone had permission to enter? A. No one had permission 
to enter, and the lock was laying on the floor. 

Q. I'm asking you whether they asked you any of these questions 
or -- A. When I located, when I found the place had been broken into, 
I noticed the lock had been broken, and I told them. 

Q. How many policemen were there on that occasion? A. Idon't 
know. 
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Q. Were there more than one ? A. It was more than one. 


Q. More than two? A. I could have been. I know the fingerprint 

man, detectives, I don't know all. 

Q. I wish you would search your recollection on this point. Do 
you recall on that occasion whether any one of the officers, in your 
apartment, took any notes regarding the information you gave them ? 
A. You mean like he take out his book and he write down something ? 

Q. Yes, sir; any piece of paper? A. Yes, sir; I imagine he did. 

Q. You imagine -- did you see anyone take any notes -~ A. You 
talk to a policeman, he usually takes notes; routine, I think. — 

Q. And did they take notes on that occasion? A. I imagine they 
did. I don't believe I paid too much attention to it. 

MR. MESSERMAN: Your Honor, I don't think I can make any 
more of a showing. | 

THE COURT: I don't think you can either. You can't make a 
showing obviously through this witness for the production of any notes, 
if any, that the police took; if the police officer testifies, you can ask 
him. 

MR. MESSERMAN: It is my understanding that this witness said 
that he did relate details of this incident to the police. 

THE COURT: He said that expressly; and he assumes, he said, 
that the police took some notes. 

Now he hasn't got them -- have you? 

THE WITNESS: No, I haven't. 

THE COURT: Do you know whether they actually did write 
down anything at all? | 

THE WITNESS: Well, I wouldn't say for certain that they did, 
because it's routine. 

THE COURT: What do you want me to do? 

MR. MESSERMAN: I would like the notes, Your Honor, if they 
are available. I will move to -- 

THE COURT: If there are any such notes, they will be available. 
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MR. MESSERMAN: I should like to see those notes before I 
proceed with the examination, or have some assurance that -- 

THE COURT: You can recall him at a later time. 

* * a * 
BY MR. MESSERMAN: 

Q. Now, Mr. Lancaster, you stated that sometime on February 14th, 
you spoke to certain people who gave you some information. Do you 
know the names of these people? A. Offhand I don't. 

Q. Did you get their names at that time? A. Their names were 
taken at that time. 

Q. They were taken by whom? A. Well, by the police that came 
later. 

Q. You mean they were still there when the police arrived ? 

A. Yes. 

THE COURT: Now what people are you talking about? The female 
impersonators ? 

MR. MESSERMAN: The female impersonators. 

* * * * 
BY MR. MESSERMAN: 

Q. You spoke to them before the police arrived? A. Yes; we had 
had conversation; that is the reason I called the police. 

Q. Did they just come and knocked on your door, is that your 
testimony? A. They had gone to several apartments looking for me, 
because they didn't know which apartment had been broken into; and when 
they found it was my place, they told me what had happened, and gave 
me their names. 

Q. Now, you stated that you called the police again after you 
spoke with them, the female impersonators, that is? A. Yes. 

Q. Did you relate to the police the information given to you by 
the female impersonators? A. Well, they were there at that time, and 
they and myself told them in detail what they had already told me. 

THE COURT:| Do I understand that the two men who were female 


impersonators were still at your place when the police came ? 
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THE WITNESS: Yes, they came. Then I asked them if they wanted 
to make a statement or something. They gave me these names, and were 
staying at this place. And I asked them would they stay nt the police 
came, and they said they would. 

* * ake 
CROSS EXAMINATION 
BY MR. AHERN: 


* * * * */ 


Q. And how many police arrived at your home after you called ? 
A. One. 
Q. One. Was he a detective or a plain clothes man or a man in 


uniform? A. He was a detective. 

Q. Do you know his name? A. NowI do. 

Q. All right. 

THE COURT: What is it? 

THE WITNESS: Jones. Detective Jones. 

BY MR. AHERN: 

Q. His name is Jones? A. Detective Jones. 

Q. Now, these impersonators, as you call them, were they in 
your apartment when Detective Jones arrived? A. Yes, they were. 

Q. Did he arrest them? A. No. 

Q. Did he take them out of the apartment? A. No, he did not. 

Q. Now, how much of a conversation did he have with them in 
your presence? A. How much of a conversation? How long ? 

Q. How long? The length of it, yes. A. The length of ae I don't 
know. I mean he got what he wanted to find out. | 

Q. If he did, tell me what you heard him ask them? A. Well, he 
asked them in detail everything -- 

Q. I want to know if you can -- | 

THE COURT: He wants to know - - the question asked you is for 
the details of the conversation between Detective Jones and these two 
men. 
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THE WITNESS: They told me, a they told the detective what 
they had taken from my place; how they was situated with it; how 
it came about -- 

BY MR. AHERN: 

Q. Let's take it one ata time. You heard these impersonators 
tell the detective that they knew someone who took certain articles 
from your place? Did you hear that? A. They, in turn, brought some 
items back with them. 

THE COURT: Now wait just a moment. It's not my understanding, 
and you'd better clear it up, what the witness has testified. What did 

these two men tell Detective Jones? 

THE WITNESS: They told Detective Jones that they knew who 
had broken into my place. 

THE COURT: Speak straight ahead. 

THE WITNESS: That they knew who had broken into my place. 
One of them had acted as a lookout. None of these two fellows had 
actually come in here. 

* * 
BY MR. AHERN: 

Q. Now, you said, I think, that these impersonators told Jones, 
the detective, that whoever they were describing did not enter the place, 
but one was a lookout and one was somewhere else, is that right? Is 
that what you said? A. Yes. 

Q. All right. Now, make it a little -- the jury and I may be 
confused. I’m not trying to confuse you. Tell us again, please, what 
they said about the lookout and the other man. Tell the jury that. As 
near as you can recall A. I said one of them stated that he had acted 
as a lookout. 
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(AT THE BENCH:) 
MR. MESSERMAN: On this matter regarding the statement, 


I should like to have a hearing to determine whether there was a 
statement made that comes within the Jencks Statute. | 

THE COURT: I will keep this witness here until we find out if 
there is any statement. Mr. Moore says that he knows of no statement. 


I assume that there were rough notes made by the police, which is 
normal. 
MR. MESSERMAN: Were there rough notes made in = case ? 
MR. MOORE: Yes. | 
MR. MESSERMAN: In that case I would ask that you examine 
them to determine whether they constitute a statement. 
THE COURT: We'll find out now in a very few minutes. 
MR. MOORE: I'll call the officer now. 
THE COURT: There isn't anything that I can do about | it now. 
* * * * * 
ALEXANDER P. FURY | 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION i 
BY MR. MOORE: | 
Q. State your name and assignment to his Honor and the ladies 
and gentlemen of the jury, please? A. Alexander P. Fury. [ama 
detective, assigned to the Washington Police Department. | 
Q. Keep your voice up just a little, Detective Fury. 
Were you so assigned on February 14th of this year ? A. That 


is correct. 

Q. Who was assigned with you on that date? A. Detective 
Robert P. Jones. 

Q. Directing your attention again to February 14th, 1962, did you 
have an occasion to respond to the premises at 1430 Belmont Street, 


Northwest? A. Yes, I did. | 


* * * 
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Q. And who went with you there? Excuse me. Who went to 
1430 Belmont Street with you? A. My partner rode with me in the 
cruiser. He stayed out in the cruiser and listened to the radio. I 
went up to Mr. Lancaster's apartment by myself. 

x * * * * 

Q. Did you have a conversation with Mr. Lancaster? A. Yes, 
I did. 

Q. About the housebreaking? A. That is correct. 

Q. Were you given a description of any property that was taken 
in the alleged housebreaking? A. Yes, I was given a description. 

Q. Did you make notes of your conversation with Mr. Lancaster ? 
A. Yes. 

Q. With respect to the property? A. That is correct. 

Q. Now, did you have a conversation with these two people who 
were there? 

When I say “two people," I'm talking about the two people other 
than Mr. Lancaster and some lady you said. A. Yes, I did. 

Q. Did you get their names? A. No, I did not. 

Q. Why not? A. Because they refused -- they refused giving 
their names if they would be involved in the information they were about 
to give me. 

* a * * * 

Q. Do you recall what he stated was missing? A. Yes, I do. 

Q. Tell us what he said. A. He said that he had stolen from his 
apartment a man’s three-quarter length car coat, salt and pepper type; 
a woman's coat was taken, a record player, a radio, bedroom slippers, 
money, approximately a hundred dollars in assorted bills; a camera in 
a brown simulated leather case. And there may have been a few more; 
those are the ones I remember right now. 

Q. All right, sir. And you took notes of that, is that correct? 
A. Yes, sir. 
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Q. After having the conversation with Mr. Lancaster, then you 
had a conversation with these two people whose names you stg have ? 


A. That is correct. 

Q. After receiving information from them, where did you go? 
A. I went to the Dunbar Hotel. 

Q. And where in the Dunbar Hotel did you go? A. rd have to 
consult my notes. 

Q. You may refresh your recollection. 

(Brief pause. The witness consulted his notes.) _ 
A. It was to Mr. Bowser's, Mr. Bowser's apartment. I'm not positive, 
I believe it was B-312; I believe that was the apartment he occupied 
at the time. 

* * * * * 

A. No, I just told him that I knew that he was soon there; that 
I had information that he had the apartment. 

Q. Allright. A. And he had been staying there, and he had 
several other people staying with him there from time to time. 

* * * * * 

THE COURT: Did either of them go into detail about how they 
gained entrance into the Lancaster apartment? 

THE WITNESS: Yes. 

THE COURT: What did they say about that? 

THE WITNESS: Bowser said that he was a lookout on the second 
floor landing, and Mitchell said that -- Mitchell said that he was the 
lookout; but they both pointed a finger at each other, and he said, “he 
went inside with the other three;" and the other said,"he went inside 
with the other three." They both wanted to put themselves as lookouts. 


For what reason, I don't know. | 
* * * * . 
Q. And you arrested Mitchell? You had Mitchell at the precinct 


that night, is that right? A. That is correct. 

Q. He was turned over to the Juvenile authoritie ? A. “Turned 
over to the Juvenile Bureau; that is correct. 

Q. And he, too, was charged with this offense? A. He was 
charged we this case; oo is Corre | 


* * 
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CROSS EXAMINATION 
BY MR. MESSERMAN: 
* * * * * 

Q. Detective, you were referring to certain notes during your 
direct examination. May I see those notes, please. A. Sure. 

(The witness handed the notes to Mr. Messerman.) 

MR. MESSERMAN: May I examine these later, Your Honor, and 
proceed with the examination ? 

THE COURT: Yes. 

BY MR. MESSERMAN: 

Q. When you arrived at 1430 Belmont Street, you met Mr. 
Lancaster there, didn’t you? A. That is correct. 

Q. And did you ask Mr. Lancaster about this incident? A. Yes, 
I did. 

Q. And did he give you details as to what was taken from the 
house, and what time he had left the house, and what time he got back to 
the house? A. That is correct. 

Q. Did he tell you the story to the best of his knowledge of what 
happened? A. Yes, he did. 

Q. Did you take notes of anything he told you? A. Of everything? 

Q. You stated on direct examination that you took notes of what 
he told you? A. Not of everything, no; just a few things I took notes on. 

Q. Did you take notes of the details of the incident? A. No,I 
did not. 

Q. Do you have the notes with you now? A. No, I don't have full 
notes; I took just notes on that book; notes, just what I wanted -- 

Q. Do you have any notes that you took while you were speaking 
to Mr. Lancaster February 14th? A. I took some of it. 

Q. Some of it. These are all? A. No, not alL 

Q. Where are the rest of the notes? A. The main report was 
taken by the scout car man. They were the first ones. They were called 
earlier in the day by Mr. Lancaster, when Mr. Lancaster reported his 
apartment was broken into. This is usual procedure, by the way. 


~ 
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Q. You were -- A. May I finish? 

THE COURT: Yes. 

THE WITNESS: The scout car came and took the preliminary 
report. They do not follow up. We follow up on all cases. They took 
the preliminary report. They inserted on the regular ec which we 
call the ''251 book," -- 

BY MR. MESSERMAN: 
Q. Do you know who that was in the scout car? A. No, I don't 


know who that was that took the original report. 
* * * * * 


Q. Did you make any effort to get their names after they refused 


to give them? A. No, I did not. : 
* * * * 

THE COURT: What did they tell you ? | 

THE WITNESS: They told me that they had been staying with 
Mr. Bowser; Mr. Bowser had allowed them to stay in his apartment, 
several other queers also; and Mr. Bowser and four others whom they 
didn't know came into the apartment while they were there with all 
these items, and Mr. Bowser said, "Boys," something to the effect, 
"we just made a good hit at 1430 Belmont Street." 

* * * * 
BY MR. MESSERMAN: 

Q. Well, you don't recall for certain what their names ; were; you 
think it was Beasley, is that correct? A. I just refreshed my memory, 
and the last name, I'm pretty sure, that is the last three I read off 
awhile ago, Beasley, Smith and Moore. 

Q. Well, let's refresh your memory again. I'd like to see where 
you are refreshing it. | 

(Mr. Messerman handed the witness some papers.) 

A. Idon't-- I don't write everything down on the same sheet. I mean 
sometimes I'll make a note on one sheet, and sometimes on another 


sheet. 
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Q. Idon't care what sheet it is. A. There are the three right 
there. (Indicating.) 

Q. Now, these three people were picked up from Bowser's 
residence? A. That is correct. 

* x * * 

Q. Did you make any report of your investigation ? 

THE COURT: Of this case you mean? 

MR. MESSERMAN: Yes, of this case. 

THE WITNESS: My report is sitting right there before you. 

BY MR. MESSERMAN: 

Q. This is your entire report of this case? A. No, I mean the 
two defendants sitting there -- that's my report. It's on the arrest book 
of the 13th Precinct. 

Q. The arrest book at the 13th Precinct. Did you make any 
report other than having these people arrested? A. The prelimnary 
report was made by the scout car officers. 

Q. Did you make any report? I don't care about the preliminary 

T4 report. Did you make any report? A. I made a statement of 
facts. I made out lineup sheets. I did the follow-up work on this case. 

MR. MESSERMAN: Your Honor, I would ask for the production 
of the statement of facts and whatever report this man made. 

THE COURT: You can get them overnight. You can go to the 
precinct and look at them if you think that they are important. 

Are they still available? 

You went through the usual routine? 

THE WITNESS: The usual routine, Your Honor, yes. 

THE COURT: What does that consist of ? What is in your hand- 
writing? Not what you told somebody else. For instance, frequently 
we have the situation of an arresting officer telling a desk sergeant 
something, and the desk sergeant writes it down. 

I'll give the counsel whatever you wrote down. 

Now, what did you write down that is available ? 
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THE WITNESS: Our usual procedure, Your Honor, whenever we 
charge anybody with crime is to make out a statement of facts, which 
is necessary for the Court; and make up a lineup sheet, which is 
necessary for the man's personal history, which has to be used when 
he goes to lineup. | 

THE COURT: We wouldn't be concerned about that. It's your 

statement of facts that you gathered up to the point when you made 
the report. 

Did you make such a written report? 

THE WITNESS: Yes, I did, Your Honor. It's at the precinet, 
Number 13 Precinct. 

THE COURT: Is it in your handwriting, or did you dictate it? 

THE WITNESS: I typed it and signed it. 

THE COURT: Can you get it for him? 

MR. MOORE: Yes, Your Honor. As a matter of fact, I don't have 
the original, but I have copies. 

THE COURT: Have you got them here? 

MR. MOORE: I have copies here. 

THE COURT: All right. Show the copies to him. Maybe he'll be 
content with that and save us some time. | 

MR. MESSERMAN: May I see a copy? : 

THE COURT: Now, I'll take five minutes out while you look at that. 
And look at this notebook to see what you want to ask Mr. Fury about. 

* ak * * * 
CROSS EXAMINATION | 

BY MR. AHERN: 

* * * x * 

Q. Have you any notes with reference to the questions you asked 
him and what he said? A. I have no notes about what I asked him. 


Q. You didn't make any notes at all? A. Ihave no notes except 


lineup sheets and statement of facts. 
Q. Was your partner with you when you went into this apartment ? 
| 
A. That is correct. 
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Is he here? A. He is in West Virginia on leave. 

What is his name? Jones? A. His name is Robert P. Jones. 
Did he make any notes? A. As far as I know, he made no notes. 
When is Jones coming back? A. Thursday. 

Q. Was he excused not to be in this Court today? You knew this 


Q. 
Q. 
Q. 
Q. 


case was coming up, didn't you ? 

MR. MOORE: I object, Your Honor. He's asking -- 

THE COURT: What's that? 

MR. MOORE: He's asking this officer whether Detective Jones 
was excused. 

THE COURT: Well, he can answer it, if he knows. 

BY MR. AHERN: 

Q. Do you know whether he was excused? A. Your Honor, he 
was entitled to some leave, and he took his wife and family to visit his 
wife's relative in West Virginia before he was subpoenaed. 

Q. Did you take any statements from the juvenile? A. The 
juvenile testified -- 

Q. Iasked you did you take any statements from him 2 A. FE 
didn't take any statements from the juvenile. 

Q. Did anyone that you know of take any statements from him? 
A. I didn't take any statements. I believe a statement was obtained 

from him, but I don’t know who it was personally took it from 
him. 

* * 
BY MR. MESSERMAN: 

Q. Did you make any effort to get that admission in writing ? 
A. No, I did not. 

Q. Are you familiar with any police rules regulating the conduct 
of investigations which recommend reduction to writing of any 
admission or confession? A. You show it to me in writing, what you 
just said. 

THE COURT: I'll let him answer that. What was your answer ? 
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THE WITNESS: I would like to see it. 

MR. MESSERMAN: I just asked you are you familiar with any 
such rules. 

THE COURT: Police Department rules he's talking about. 

THE WITNESS: Well, may I say something, Your Honor ? 

THE COURT: Yes. 

THE WITNESS: He is saying a rule to me. There is is such rule 
which he just stated. There is no rule in the Police Department that 
says you've got to put it in writing. | 

BY MR. MESSERMAN: : 

Q. You are familiar with no rule? A. There is not -- 

Q. Is there any rule which recommends that it be reduced to 
writing? A. There is no written rule. 

Q. Did you ever ask the defendant Ross to sign a written 
statement? A. Did I ever ask him to sign a written statement ? 

Q. Yes? A. I don't believe I did. 

Q. Did you tell him that this record player was one of the items 
that allegedly was taken from 1430 Belmont? A. Yes, I did. 

Q. And he admitted pawning it? A. Yes, hedid. 

Q. Where did you get this record player, can you tell us? 

A. When did I get it? | 

Q. Yes. When did you pick it up? A. Oh, I confirmed the next 
day that it was there; I confirmed the statement that he made that he 
pawned it under that name and at that address and the particular day he 
pawned it, but I didn't take it out of there, I don't believe, until about a 
month later. 

* * * 

RAY MITCHELL | 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. MOORE: 
* * 
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CROSS EXAMINATION 
BY MR. MESSERMAN: 
Q. How old are you? A. Seventeen. 
x * * *x * 

151 Q. What was your function in this housebreaking ?. Were you a 

lookout ? A. No, sir. 
Q. Did you know what was going on inside the house? A. No, sir. 
Q. Had you been told by anyone what was going on inside the 
house? A. No, sir. 
Q. Did you know what happened when the parties came out of the 
house? A. Well, I know they were bringing that stuff. 
Q. Did you know where they had gotten it? A. No, sir. 
Q. You got none of these goods then, is that correct? A. No, sir. 
oe * x * * 
152 Q. Did you ever tell the police you were acting as a lookout? 
A. No, sir. 
* * cd * * 

159 Q. On the evening you spoke to Detective Fury, after you had 
been arrested, did you relate to him the details of your participation 
in this matter? A. No, sir. All I say I was with the boys. That's all. 

THE COURT: “All I say I was with the boys.” 
BY MR. MESSERMAN: 
Q. You just said you were with the boys? A. Yes, sir. 
Q. You didn't say that you had acted as lookout? A. No, sir. 
Q. Did you then, after the names were mentioned to you, state 
that these were the boys that were involved? A. Yes, sir. 

160 @. And were you asked to make any written statement regarding 
this matter? A. No, sir. 

Q. Were any notes taken on what you said? A. Yes, sir. 

Q. And were these notes read back to you? A. Yes, sir. 

Q. They were read back to you? A. Yes. 

Q. Did you say they were right as they were read back to you? 
A. Idon't know; might have said it. 


21 


THE COURT: He said, "I don't know; might have said it” 
BY MR. MESSERMAN: 
Q. Would you say they were wrong? A. Depends on wnat was 
written. 
THE COURT: "Depends on what was written," is that ane, you 
said ? 
THE WITNESS: Yes, sir. 
BY MR, MESSERMAN: 
Q. When it was read back to you, did you make any changes in 
what was read back to you? Did you say that some things were wrong ? 
A. I don't remember. | 


* * * * *! 


Q. But you did have it read back to you? A. Yes, sir. 

MR. MESSERMAN: Your Honor, at this time I will ask for the 
production of that statement. 

THE COURT: You can get it when you finish with the witness if 


it's available. Have you got any statement? | 

MR. MOORE: Your Honor, I don't have any statement. | If he knows 
which officer took the statement -- | 

THE COURT: Well, let's not call it a "statement." The witness 
himself, this boy, has said that there were some notes taken, and some 
of them were read back to him. That some of them he thought were 
right, and others he corrected. 

Now, do you know who took the notes that you are talking about ? 
What police officer ? 

THE WITNESS: Officer Fury. 

THE COURT: Officer Fury, have you got any such. notes here? 

OFFICER FURY: Your Honor, I think what Ray Lee Mitchell is 
referring to is the statement of facts and the lineup sheet. There were 
no written notes taken on anybody. The whole thing was a statement of 


| 
facts and lineup sheet which was made up on each defendant. 
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THE COURT: Is your notebook and the reports that you produced 

here yesterday still here ? 

OFFICER FURY: The only thing I have is a description of what 
was stolen in my notebook. I have nothing referring to the defendants 
as far as I know in this notebook. 

THE COURT: I don't know what to do for you, sir. 

MR. MESSERMAN: Your Honor, there is a conflict between the 
sworn testimony and the unsworn testimony. 

THE COURT: The questions that I've just asked Mr. Fury have 
been answered under oath. Did you understand that? 

OFFICER FURY: Yes, Your Honor. 

THE COURT: What do you want me to do? 

MR. MESSERMAN: Well, Your Honor, this man has testified that 
he made certain statements; that these statements were submitted to 
him for his approval, I submit -- 

THE COURT: He has not so testified. He has said, in answer to 
your question -- your question was, "Were there any notes taken?" He 
said, Yes." You asked him then whether they were read to him. I 
think his answer was that some of them were. And then you asked him 
whether they were correct, or whether he corrected them, and he said, 
"Some I did, and some I didn't." That is my recollection of what he said. 

MR. MESSERMAN: Your Honor, I believe it's sufficient that the 
notes were read back to him for his approval, and he did approve of them. 

THE COURT: What do you want me to do? That's all Iam asking 
you. 

MR. MOORE: If the Court please, I'll tender to Mr. Messerman a 
resume of this defendant's testimony before the Grand Jury. 

THE COURT: Before what? 

MR. MOORE: Before the Grand Jury, a resume before he testified -- 
just a resume of his testimony. 

THE COURT: Before the Grand Jury? 

MR. MOORE: Yes, Your Honor. 
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THE COURT: Well, they are not notes. 

MR. MOORE: Well, this is the only statement that I have. 

MR. MESSERMAN: This is not what I’m asking for. I appreciate 
Mr. Moore's generosity. I would ask, Your Honor, in the event the 
notes are not available and they were made, that this witness's testimony 
be struck unless the Government can offer some explanation -- 

THE COURT: Well, Ideny the motion. And the resume of what 
his testimony was before the Grand Jury means practically nothing, 
because they are not Grand Jury notes, taken in the Grand Jury room. 
They were prepared -- at least they have been for centuries '-- by 
someone in the District Attorney's office for the benefit and use of 
whoever is presenting the matter to the Grand Jury. | 

BY MR. MESSERMAN: 
Did you testify before the Grand Jury? A. Yes, sir. 
And what date was that? A. I don't remember. 
. You don't remember when it was? A. No, sir. 
Were you in the Receiving Home at that time? A. Yes, sir. 
. Did you testify before the Grand Jury more than once ? 
A. No, sir. : 

Q. You testified once? A. Yes, sir. | 

MR. MESSERMAN: I will move for the production of the Grand 
Jury minutes relating to this witness's testimony. | 

THE COURT: I will deny that motion as well. 

* * * * * 


Washington, D.C. 
May 1, 1962 


* * * * * 
(Whereupon, the Court charged the jury as follows:) | 
SCHWEINHAUT, J.: Now, ladies and gentlemen, as you have 

undoubtedly been told many times this month, I now repeat: ‘The 
indictment in this case is not evidence against either of these defendants. 


It simply represents a charge, an accusation against them; and, asa 
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matter of law, they are presumed to be innocent of that charge. And 
since that is a presumption of law, it alone is enough to acquit them, 
unless the evidence in the case satisfies you of their guilt beyond a 
reasonable doubt, because the burden of proof in a criminal case is 
always upon the Government to establish guilt; it is not upon the 
defendant to establish his innocence. 

And that burden of proof cannot be met and is not sustained by 
evidence which creates a suspicion of guilt or a mere probability of 
guilt in your mind. The law requires more than that. It requires proof 
beyond a reasonable doubt. 

Now, "a reasonable doubt” is a term of art in the law. It's a 

technical term, to be sure, but it means the same thing in its 
application here by you as it would if you used the term expressly or 
inferentially in your daily pursuits in life. In short, it means what it 
says: A doubt which is reasonable, and which arises from the evidence 
in the case, is created by the evidence in the case, or, if you think so, 
lack of necessary evidence in the case. 

It is such a doubt as would cause a reasonably thoughtful person, 
after hearing and considering all of the evidence, to have his mind so 
undecided that he does not have an abiding conviction of guilt which he 
believes would remain unshaken by future thought and reflection. The 
doubt cannot arise from speculation or conjecture, nor from a hunch, so 
to speak; or from some whim or caprice or reluctance to convict through 
feelings of sympathy or mercy. 

The law envisions, when it directs you to acquit if you have a 
reasonable doubt about guilt, it envisions a conscientious belief, from 
the evidence or the lack of it, that there is reason to doubt the guilt of 
the defendant. 

My own favorite way of explaining this includes what I have just 


said, but this much more: It is a doubt for which you can give a reason, 


and a reason that makes sense. 
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Now, of course, the law, in imposing the burden of proot on the 
prosecution, does not require it to establish the guilt of a defendant 

or an accused beyond all doubt, because the law recognizes in its 
long, long experience that happenings between human beings can seldom, 
if ever, be established to an absolute certainty, and it doesn’ t require 
that. 

Now, in determining whether you have the reasonable doubt which 


the law contemplates, which means, in short, in determining whether a 
defendant should be found guilty or not guilty, it is necessary, obviously, 
for you to examine in your minds the testimony of each individual who 


took the stand and the individuals themselves. 

The principal thing for you in that regard, or your principal aid in 
that respect, in my judgment, is your own good common sense, your own 
experiences in life, your knowledge of people, of human nature; and also 
consider the sources of knowledge of the witnesses who have testified, 
their opportunities for observation, their intelligence as you | have discerned 
it, sometimes even the lack of education of a witness is a factor to be 
considered, to be given greater or less significance depending on how you 
view the matter; because we know that one without education or with very 
little education cannot articulate as clearly as those of us who have been 
more fortunate. The motives of the witnesses obviously are of importance. 
Their manner and demeanor on the witness stand is of importance. Do 

the stories that they tell have the ring of truth? Is it a Peas 
statement or not? 

You will find undoubtedly in every case -- probably have found in 
every case you have thus far heard -- that there will be discrepancies, 
inconsistencies and contradictions in the testimony. Sometimes you will 
find it within the testimony of a single witness. You will also find it in 
his testimony as contrasted with that of the other witnesses. And when 
you find, if you do, that there are inconsistencies or discrepancies or 
even contradictions, you must ask yourselves what you think is its 
nature, really. Is it the kind of thing that you would normally expect 
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in the narrative given today by a truthful person concerning some past 
event as to which his memory, to some degree or another, may be 
impared, or his memory for detail may have escaped him, and so on? 
Or is it the kind of inconsistency that you are more likely to find in the 
company of falsehood rather than truth? 

Now, you give to the testimony of each witness that weight to which 
you think it is entitled in the light of the considerations that I have 
suggested to you and when viewed in the context of the whole of the 
evidence, because I do not believe that the testimony of any one witness 
stands entirely and completely alone. You have got to view it, weigh it, 

evaluate it in the context of all the rest of the evidence. And thus 
you get the complete picture and will be able to separate the wheat from 
the chaff and the truth from the falsehood. 

Now if you believe that anyone testified falsely with respect to any 


matter concerning which he could not reasonably be mistaken, you may 
disregard his testimony, in whole or in part, as you see fit. It may be 


that you will come to the conclusion that some witness, one or more, 
testified falsely with respect to some aspects of the matter, but told 
you the truth as to others. You are quite free to accept what you think 
is true and reject the rest; or, if you think he is just plain lying, you 
may reject it all 
While on the subject of witnesses: What I have said thus far as to 
the evaluation of witnesses applies, of course, as well to the testimony 
of the defendant Ross, because he elected to become a witness when he 
didn't have to do so. And thus, like all other witnesses, he puts his 
veracity in issue. So you judge him by the same standards as the others, 
in addition to one other thing which you may consider if you think you 
should: It has been established that since this offense was committed, he 
was arrested and convicted of a misdemeanor, housebreaking, larceny, 
I think it was, unlawful entry, or all three, -- whatever it was -- arising 
undoubtedly out of the same transaction; and was sentenced by the 
Municipal Court across the street. Now that doesn't -- it's not made 
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known to you as proof of his guilt in this case. It's simply a factor that 
you may want to take into account in evaluating his credibility and 
veracity, and it goes only to that. You may believe that a person hereto- 
fore convicted of a criminal offense is not worthy of belief as much 
certainly as others who have not. You may, on the other hand, decide that 
notwithstanding the prior conviction he is telling the truth in this case. 
That is for you to say. 

The other defendant, Bowser, did not testify as a witness. He was 
not called upon to testify as a witness, and no inference of guilt may be 
drawn by you from his failure to testify, because the burden, as I have 
told you, is upon the Government to prove guilt and not upon ane defendant 
to prove innocence. 

Now the indictment, as you have been told, is in two counts, which 
means that there are two separate charges against each of these two 
men and a third named John Sadler, who you will notice is mentioned 
here as a defendant. Do not waste your time and clutter up your minds 
with why Sadler isn't before you. You are not concerned with that. Your 
only concern is whether either of these two defendants are guilty of the 

charges against them. 

The first count charges what we call the crime of housebreaking. 
It is very simple and reads as follows: 

That on or about February 14, 1962, within the District of 
Columbia, Sadler and these other two men now before you, entered 
the apartment of Alphonzo W. Lancaster with intent to steal the 
property of another. 


Now that crime has two elements necessary to be proved, each 


necessary to be proved, beyond a reasonable doubt in order to convict: 

One is that there was an unlawful entry, an illegal entry into 
Mr. Lancaster's apartment. That is to say, an entry, and it doesn't 
matter how it was accomplished, which was knowingly done and which 
was without the consent of Mr. Lancaster, and knowingly without the 
consent of Mr. Lancaster. 


28 


And the second element is that the unlawful, illegal entry must 
have been made with the specific intent to steal something when they 
got in there. 

Now one cannot read the minds of others, as we know, and, there- 
fore, you will infer an intent to steal from the fact that something is 
stolen. You don’t indulge in fancy, in conjecture that the theft is an 
after thought. The fact that there was an unlawful entry and something 
was actually stolen suggests that the specific intent to steal was the 

reason for the illegal entry. r 

The second count charges the crime of larceny. The count itself 
charges the crime of grand larceny. There is a difference between grand 
larceny and petit larceny, the former being a felony and the latter being 
a misdemeanor. It is one of the few illustrations -- or situations, 
rather -- where the law makes a distinction in the degree of the crime, 
based upon any monetary element. 

Grand larceny is the theft of property of one hundred dollars in 
value or more. Petit larceny is the theft of property of a lesser value 
than one hundred dollars. I have come to the conclusion, as a matter 
of law, that the proof in this case does not sustain the charge of grand 
larceny, because Mr. Lancaster was indefinite, as naturally he would 
have been, about the value of any of these articles, and there was no real 
evidence of the value of any, except from the pawnbroker who testified 
that the record player was worth about twice what he paid for, thirty 
or thirty-five dollars. Therefore, if you total each of these items and 
the amounts described in the indictment and compare it with the testimony 
given on that same subject, one is bound to have a reasonable doubt about 
whether the total of it is worth a hundred dollars in money. And, there- 
fore, you are instructed that the second count is to be treated as petit 

larceny and not grand larceny. 

Well, I might as well read that: 

On or about February 14, 1962, within the District of Columbia, 

these three named defendants stole the property d Alphonzo W. 
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Lancaster and of Bertha White of the value of about one hundred 
and sixty-one dollars, and it goes on to itemize each thing stolen 


and its value. 

You needn't be concerned with the precise value. 

You must find, of course, in order to convict either of the defendants 
that the total of the things taken, put before you here in evidence, had 
some cash value. 

Your verdict, of course, will be guilty or not guilty. If it should 
be guilty, you don't have to add, "Guilty of petit larceny," because I 
instruct you, as a matter of law, that that is the only one that is being 
submitted to you. 

You will also, as you have been told by counsel in argument, 
disregard the reference to the property belonging to Bertha White, 
because there has been no testimony concerning that at alL 

Now these two counts charge these two defendants with a joint 
venture. They are charged, each as a principal. If you find that either 

was a master-mind and actually brought about the perpetration of 
this crime, he has no greater guilt than anyone who assists him, because 
if anyone aids and abets another in the commission of a crime, he is 
charged as a principal. | 

Let's take the case -- and I use this illustration from time to time 
because it illustrates the point without being in any possible way com- 
parable to the evidence that you have before you -- take the case of a 
bank robbery in which three people participate. Each has his own part 
and share in the project. One, let us assume, is the man who gets the 
layout of the bank, the hours of the people going to work, and all that 
sort of thing. In the language, the idiom of criminal parlance, he "cases 
the place."" Heplans it and lays it out, sets it up. Then there is another 
one who drives an automobile, knowingly of course, taking a third or 
maybe the other two, but at least one more to the bank. And he parks 
nearby and he keeps his motor running, and number three goes into the 
bank and actually commits the robbery. Well, of course, common sense 
tells you that -- well, it tells you two things: That literally, physically, 
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only one man robbed the bank because he is the only one that went in 
there. Common sense tells you the other thing equally, however, that 
all three of them participated. Each had his own share. 

257 And that is what this indictment, like so many others, charges: 
a joint venture, that each participated in the robbery -- I mean the 
housebreaking and the theft of Mr. Lancaster's property. 

Now there is a rule of law which you may find to be applicable 
here, and to which reference has been made, and it is this: 

That possession of the fruits of crime, recently after its 
commission, justifies the inference that the possession is guilty 
possession, and though only prima facie evidence of guilt, may 
be of controlling weight unless explained by the circumstances or 
satisfactorily accounted for in some way consistent with innocence. 
You may or may not find, as you evaluate the evidence, that that 

principle or rule has application here. 
Your verdict will be separate as to each defendant. Your verdict, 


as you know by now, must be unanimous. And it will be as to each count 
either guilty or not guilty. 

I don't know of anything else, gentlemen. 

MR. MOORE: No, Your Honor. 

MR. MESSERMAN: Satisfied, Your Honor. 


MR. AHERN: Satisfied, Your Honor. 
* * * * * 


258 (At 1:57 p.m., the jury returned to the courtroom, and the following 

proceedings were had:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict ? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant, Ronnie 
B. Ross on count one of the indictment ? 

THE FOREMAN: We, the jury, find Ronnie B. Ross guilty as 
charged. 
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THE DEPUTY CLERK: What say you as to the defendant, Ronnie 
B. Ross, on count two? : 

THE FOREMAN: The stolen -- 

THE COURT: That is the larceny count. 

THE FOREMAN: We find him guilty on that charge, on ‘that 
also, sir. 

THE DEPUTY CLERK: What say you as to the defendant, Augustus 
Bowser, on count one of the indictment? 

THE FOREMAN: On count one, we find Augustus Bowser guilty 
as charged. 

THE DEPUTY CLERK: What say you as to the detention, Augustus 

Bowser, on count two of the indictment? 

THE FOREMAN: He is also found guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, Ronnie B. Ross, guilty on count one of the 
indictment and guilty on count two of the indictment; and that you find the 
defendant, Augustus Bowser, guilty on count one of the indictment and 
guilty on count two of the indictment. 

And that is your verdict, so say you each and all? 

THE JURORS: (In unison) We do. 


* * * 


[ Filed June 11, 1962] [ Augustus Bowser] 
JUDGMENT AND COMMITMENT 
On this 8th day of June, 1962 came the attorney for the government 


and the defendant appeared in person and by counsel, Thomas J. Ahern, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Housebreaking 
and Petit Larceny as charged in Count 1 and under Count 2 and the court 
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having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 


shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

Ir IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) Years to Ten (10) Years on 
Count 1; One (1) Year on Count 2; Said sentences by the counts to run 
concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ Henry A. Schweinhaut 
United States District Judge 

The Court recommends commitment to: a federal penitentiary, 

if appropriate. 


